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Dear clients,

we are turning to you with another overview of the most interesting changes in the
legislation and decision-making practice of the Czech courts.
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NOVELA ZAKONA O
INVESTICNICH
SPOLECNOSTECH A
INVESTICNICH
FONDECH

AMENDMENT TO THE
ACT ON INVESTMENT
COMPANIES AND
INVESTMENT FUNDS

Dne 1. Cervence 2024 vstoupil v G¢innost novy zakon €.
163 /2024 Sb., ktery méni zakon ¢. 240,/2013 Sb., o
investiCnich spolec¢nostech a investi¢nich fondech.
Novela prinasi mnoho zmén zamérenych na zlepseni
fondového financovani a reaguje na problémy zjiSténé v
Koncepci rozvoje kapitalového trhu v letech 2019-2023.

Hlavni zmény zahrnuji Gpravu nelicencovanych
spravct, vytvareni podfondl a Gipravy depozitaid pro
specialni evropské fondy. Dale se resi tischova majetku
u depozitari, nové statuty podfondt a spravni poplatky.

On July 1, 2024, the new Act No. 163 /2024 Coll. came into
effect, amending Act No. 240 /2013 Coll. on Investment
Companies and Investment Funds. This amendment
introduces numerous changes aimed at improving fund
financing and addressing issues identified in the Capital
Market Development Concept for the years 2019-2023.

The main changes include adjustments for unlicensed
managers, the creation of sub-funds, and modifications to
custodians for special European funds. Additionally, the
amendment addresses the custody of assets with
custodians, new statutes for sub-funds, and
administrative fees.




Podle divodové zpravy byla novela nezbytna pro rozvoj According to the explanatory memorandum, this
ceského kapitalového trhu a jeho konkurenceschopnost amendment was essential for the development of the
vici zapadni Evropé a sousednim zemim. Spolu s timto  Czech capital market and its competitiveness compared
zakonem byly novelizovany také dalsi predpisy, véetné  to Western Europe and neighboring countries. Alongside

zakona o danich z prijm, spravnich poplatcich, this act, other related regulations were also amended,

nemocenském pojisténi, socialnim zabezpeceni a including those concerning income tax, administrative

verejném zdravotnim pojisténi. fees, sickness insurance, social security, and public health
insurance.

Tato novela predstavuje dtlezity krok k modernizaci

ceského kapitalového trhu a jeho prizptisobeni This amendment represents a significant step towards

evropskym standardtm. the modernization of the Czech capital market and its

alignment with European standards.




CF 5615959154

=»

6195 4

i

¥51gg
(

T
ruhiﬁﬂﬂnyﬂL

=
]

Do Poslanecké snémovny se ze Senatu vratil navrh
novely zakona ¢. 253 /2008 Sb. o nékterych opatienich
proti legalizaci vynost z trestné ¢innosti a financovani
terorismu, ktery zavadi povinnost hlasit tradim prevoz
hotovosti nad 15 000 eur, tedy asi 380 000 K¢.

Tato novela vznikla jako reakce Ministerstva financi na
doporuceni experttt Rady Evropy, ktera v nedostatec¢né
upravé pohybu hotovosti v ramci EU spatfovala
zranitelné misto pri boji proti legalizaci vynosu z
trestné ¢innosti. V aktualnim znéni zakona je ulozena
povinnost hlasit pouze prevoz hotovosti nad 10 000 eur,
tedy asi 254 000 K¢, pres vnéjsi hranice EU a tato
povinnost v Ceské republice pripada pouze na pievoz
hotovosti v ramci mezinarodnich letist.

NOVELA ZAVADEJicCi
POVINNOST HLASIT
PREVOZ VYSSi HOTOVOSTI
PRES VNITRNI HRANICE EU
ZUSTANE VE SVEM
PUVODNIM ZNEN{

THE AMENDMENT
INTRODUCING THE
OBLIGATION TO REPORT
THE TRANSPORTATION OF
LARGE AMOUNTS OF CASH
ACROSS INTERNAL EU
BORDERS WILL REMAIN IN

ITS ORIGINAL FORM

The Chamber of Deputies has received back from the
Senate a proposal to amend Act No. 253 /2008 Coll. on
Certain Measures Against the Legalization of Proceeds
from Criminal Activities and the Financing of Terrorism.
This amendment introduces the obligation to report to
authorities the transportation of cash exceeding 15,000
euros, approximately 380,000 CZK.

This amendment was developed by the Ministry of
Finance in response to recommendations from Council of
Europe experts, who identified insufficient regqulation of
cash movement within the EU as a vulnerability in the
fight against money laundering. Under the current law,
the obligation to report applies only to the transportation
of cash exceeding 10,000 euros (approximately 254,000
CZK) across the EU's external borders, and this obligation
in the Czech Republic is limited to cash transportation at
international airports.




Na zadost Celni spravy pak bude prevazejici povinen
oznamit vlastnika a prijemce finan¢nich prostredki a
uvést diivod, na zakladé¢ kterého jsou penize prevazeny.
Novela tak zavadi vétsi kontrolu nad pohybem hotovosti
v ramci EU za G¢elem snizeni moznosti legalizace
vynost z trestné ¢innosti.

Novela se tyka také obchodniki s virtualnimi aktivy,
mezi které se fadi napr. kryptomény nebo tokeny NFT,
kteri budou nove povinni ziskat informace o totoZnosti
plwvodce, nebo prijemce virtualniho aktiva. Jedna se
tedy o navySeni jejich povinnosti blize k povinnostem,
které maji jiné finan¢ni a Gvérové instituce pri
provérovani svych klientt.

Upravy, které Senat navrhnul Poslaneck4 Snémovna
neprijala a setrvala u ptavodniho jiz jednou schvaleného
navrhu. Ve vySe popsané verzi tak musi novelu
podepsat uz jen prezident.

Upon request from the Customs Administration, the
transporter will be required to disclose the owner and
recipient of the funds and provide the reason for
transporting the money. The amendment thus introduces
stricter control over cash movement within the EU to
reduce the possibility of money laundering.

The amendment also applies to dealers in virtual assets,
such as cryptocurrencies or NFT tokens, who will now be
required to obtain information about the identity of the
originator or recipient of the virtual asset. This increases
their obligations to be more aligned with those of other
financial and credit institutions when conducting
customer due diligence.

The changes proposed by the Senate were rejected by the
Chamber of Deputies, which upheld the previously
approved version. In the version described above, the
amendment now only requires the president's signature.




UNIJNi UPRAVA O
OKAMZITYCH
PLATBACH

EU REGULATION ON
INSTANT PAYMENTS

V platnost vstoupilo narizeni Evropského parlamentu a
Rady (EU) 2024 /886 ze dne 13. 3. 2024, které stanovuje
podminky pro okamZzité platby v eurech pro fyzické a
pravnické osoby v EU a zemich EHP.

Narizeni aktualizuje ptfimo pouzitelnou tipravu o
jednotné oblasti pro platby v eurech (SEPA) s tim, Ze
nové budou fyzické a pravnické osoby provadét a
prijimat preshranic¢ni platby v eurech za stejnych
podminek, jako platby domaci. Poskytovatelé platebnich
sluzeb, kteri nabizeji standardni bezhotovostni prevody
v eurech, maji noveé povinnost nabizet také sluzbu
okamzitych plateb v eurech s tim, Ze poplatky za tuto
sluzbu nesmi byt vyssi nez poplatky za standardni
bezhotovostni prevody. OkamzZitou tthradou se podle
narizeni rozumi tthrada, ktera je provadéna okamzit€,
tedy do 10 sekund, 24 hodin denné kterykoli kalendarni
den, tedy i o vikendech nebo o svatcich.

The Regulation (EU) 2024 /886 of the European
Parliament and the Council, dated March 13, 2024, has
come into effect, establishing conditions for instant
payments in euros for both individuals and legal entities
within the EU and EEA countries.

This regulation updates the directly applicable
framework for the Single Euro Payments Area (SEPA),
stipulating that individuals and legal entities will now be
able to make and receive cross-border payments in euros
under the same conditions as domestic payments.
Payment service providers who offer standard non-cash
transfers in euros are now required to also offer instant
payment services in euros. Importantly, the fees for
instant payment services cannot exceed those for
standard non-cash transfers. According to the regulation,
an instant payment is defined as a payment executed
immediately, within 10 seconds, 24 hours a day, on any
calendar day, including weekends and public holidays.




Uvedené narizeni také méni smérnici 98 /26 /ES kdy The regulation also amends Directive 98 /26 /EC,
noveé budou muset poskytovatelé platebnich sluzeb introducing a new obligation for payment service
oveérit, zda odpovida Cislo platebniho ¢tu jménu providers to verify that the payment account number
prijemce a v pripadé mozné chyby budou povinni platce matches the recipient's name. In case of a potential
na moznou chybu upozornit jeSté pred uskute¢nénim discrepancy, the payer must be alerted to the possible
transakce. Tento poZadavek se bude vztahovat také na  error before the transaction is completed. This

béZné prevody. requirement will also apply to standard transfers.

Nova pravidla vstoupi v platnost po prechodném The new rules will take effect after a transitional period,
obdobi, které bude kratsi v eurozoné a delsi v zemich which will be shorter for countries within the eurozone
mimo eurozénu, které potrebuji vice ¢asu na and longer for those outside the eurozone, allowing

ptizptsobeni. additional time for adaptation.




NARIZENI EKODESIGN VYSLO
NEDAVNO V UREDNIiM VESTNIiKU
EU

V tfednim véstnikt EU bylo publikovano znéni
narizeni Evropského parlamentu a Rady EU o
ekodesignu (,ESPR"), které nahrazuje a zaroven
rozSiruje smérnici z roku 2009.

ESPR je projevem snahy o vytvoreni udrzitelnych
produktt na tizemi Evropskeé unie a jeho cilem je
stanovit rovné podminky pro udrzitelné produkty.
Mistni podniky dle néj budou muset striktné
dodrzovat vSechna kritéria udrzitelnosti
jednotlivych vyrobkda.

Na zakladé ESPR dojde také k zavedeni digitalnich
produktovych pasti (,DPP“), které maji za cil

THE ECODESIGN REGULATION WAS
RECENTLY PUBLISHED IN THE EU
OFFICIAL JOURNAL

The text of the Ecodesign Regulation of the European
Parliament and of the Council ("ESPR"), which both
replaces and expands the 2009 Directive, has been
published in the Official Journal of the EU.

The ESPR is an expression of the drive to create
sustainable products within the European Union and
aims to establish a level playing field for sustainable
products. It will require local businesses to strictly
comply with all sustainability criteria for each product.

The ESPR will also lead to the introduction of Digital
Product Passports ("DPP"), which aim to provide

relevant, reliable, complete and up-to-date information
on the sustainability of products placed on the European
market, for example to promote the circular economy, i.e.
to extend the lifetime of products or to recycle them. The
DPP will initially be introduced in textiles and footwear,

poskytovat relevantni, spolehlivé, Gplné a aktualni
informace pravé o udrzitelnosti vyrobki uvadénych
na evropsky trh, coz povede napft. k podpore
cirkularni ekonomiky, tedy k prodlouZeni Zivotnosti
produktt nebo jejich druhotnému vyuziti. DPP bude

nejprve zavedeno do oblasti textilu a obuvi,
stavebnictvi, hrac¢ek nebo dale do vyroby Zeleza a
oceli a postupné se rozsiri témer do vSech sektord.

construction.

Image by Artem Podrez from Pexels
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S G¢innosti od 1. Cervence 2024 zacala platit nova
uprava bezpecnosti prace v souvislosti s provozem
vyhrazenych technickych zarizeni. Narizeni vlady
upravilo zejména pozadavky na minimalni stupen
vzdélani a pozadavky odborné praxe. Zmény byly
provedeny téZ v oblasti bezpecnosti zaka a studentt
vykonavajicich ¢innosti na elektronickych zarizenich.
Novela vyZaduje jejich fadné zaskoleni. Upravy byly

provedeny také v pripadé kontrol technickych zarizeni.

ZMENY NA USEKU
BEZPECNOSTI
PRACE - PROVOZ
VYHRAZENYCH
TECHNICKYCH
ZARIZENI

CHANGES IN
OCCUPATIONAL
SAFETY - OPERATION
OF DESIGNATED

TECHNICAL

EQUIPMENT

Effective from July 1, 2024, new regulations on
occupational safety related to the operation of designated
technical equipment came into force. The government
decree specifically amended the requirements for the
minimum level of education and the necessary
professional experience. Changes were also made in the
area of safety for pupils and students engaged in
activities involving electronic devices, with the
amendment requiring their proper training. Additionally,
modifications were implemented regarding the
inspection of technical equipment.




AMENDMENT TO THE
COURTS AND JUDGES
ACT - "JUDGES FROM

NOVELA ZAKONA O
SOUDECH A
SOUDCICH -

“SOUDCI Z LIDU*

TEEPEOPLES

Prezident 2. 9. vetoval novelu zakona o soudech a
soudcich, kterou na konci letnich prazdnin schvalil
Senat. Novelou mélo dojit k ¢aste¢né eliminaci laického
prvku v soudnim fizeni. Nové se pracovnépravni a
civilni spory spolu s trestnim fizenim v prvnim stupni
vedeném pred okresnim soudem meély obejit bez tzv.
»soudct z lidu“. V ramci trestniho fizeni v prvnim
stupni vedeném pred krajskym soudem mél institut dle
novely zUstat zachovan, avSak v omezenéjsi forme.

Tato zména je dlouho o¢ekavana ze strany aplikacni
praxe. Obsazovani soudnich senatt laickymi prisedicimi
je problematické a dale prodluZuje soudni fizeni. Vliv
laickych prisedicich na proces a rozhodovani je pritom
zanedbatelny.

Image by KATRIN BOLOVTSOVA from Pexels

On September 2, the President vetoed the Amendment to
the Courts and Judges Act, which was approved by the
Senate at the end of the summer holidays. The
amendment aimed to partially reduces the role of judges
from the people in court proceedings. According to the
new provisions, labor and civil disputes, as well as
criminal cases at the first instance before district courts,
would proceed without the involvement of "judges from
the people." However, in criminal cases at the first
instance before regional courts, the role of these judges
was to remain, but in a more limited form.

This change has been long awaited by legal practitioners.
The participation of judges from the people in judicial
panels is seen as problematic, often causing delays in
court proceedings. Additionally, their influence on the
judicial process and final decisions is considered
minimal.




Zakonodarci si od zmény slibuji mimo jiné snizeni
administrativni zatéZe soudu a zefektivnéni soudniho
rozhodovani.

Osud novely, o kterém nyni bude rozhodovat
Poslanecka snémovna, budeme nadale sledovat a o
vysledku zakonodarného procesu Vas budeme
informovat.

Legislators expect that this amendment will, among other
things, reduce the administrative burden on courts and
improve the efficiency of judicial decision-making.

We will continue to monitor the fate of the amendment,
which will now be decided by the Chamber of Deputies,
and will inform you about the outcome of the legislative
process.




NOVELA
OBCANSKEHO
SOUDNIiHO RADU

AMENDMENT TO THE
CODE OF CIVIL
PROCEDURE

S G¢innosti ode dne 1. 7. 2024 doSlo ke zméné v With effect from 1July 2024, there has been a change in
rozkaznich rizenich. Nové je mozné podat navrh na order proceedings. It is now possible to file an application
vydani elektronického platebniho rozkazu i pro ¢astky  for an electronic payment order for amounts exceeding
vys$§i nez 1.000.000 K¢, ¢imz odpada omezeni co do CZK 1,000,000, which removes the limitation as to the
castky. amount.

Dale budou rtizeni v urcitych pripadech zrychlena, Furthermore, proceedings will be expedited in certain
jelikoz bude mozné platebni rozkaz i elektronicky cases, as it will be possible to serve both the payment
platebni rozkaz dorucit fikci v pripadé, Ze se dorucuje ~ order and the electronic payment order by fiction if it is
zalovanému do datové schranky. served on the defendant in a data mailbox.




NOVA UPRAVA ROZVODU
MANZELSTVIi

Poslanecka snémovna aktualné projednava navrh novely
obcanského zakoniku, ktera ma za cil zjednodusit a
zrychlit proces rozvodu manzelstvi a upravit poméry
nezletilych déti po rozvodu.

Hlavnim bodem nové legislativy je zruSeni pozadavku na
zjiStovani pricin rozvratu manzelstvi. U smluvenych
rozvodi jiz nebude nutné dokazovat existenci rozvratu,
pokud z pisemnych podani nebo shodnych tvrzeni
manzeld vyplyva jejich souhlas a shoda na trvalém
rozvratu manzelstvi.

Zustava vsak pozadavek na to, aby pred rozvodem byly
soudné upraveny pomery nezletilych déti. Velkou
vyhodou vS§ak bude spojeni fizeni o rozvodu s fizenim o
uprave jejich pomért po rozvodu. To bude v praxi
znamenat veliké urychleni celého rozvodu, nebot se jak o
péci, tak o rozvodu (a pripadné také o vyporadani
spole¢ného jméni manzeli) bude moci rozhodnout v
ramci jediného soudniho tizeni. Doposud byla praxe
takova, Ze se nejprve narizovalo soudni jednani, na kterém
se rozhodovalo o péci a vyzivném pro nezletilé déti a az
bylo o téchto otazkach soudné rozhodnuto, natidil teprve
soud dalsi jednani, na kterém manzele rozvedl. Nova
pravni iprava tak urychli cely proces o radu mésicti. Dale
novela zruSuje povinnost zastoupeni nezletilého ditéte
koliznim opatrovnikem v pripadech, kdy rodice spole¢né
podaji navrh na tpravu pomeért ditéte a dosahnou shody.

Dalsi vyznamnou zménou je tprava soudnich poplatkt a
nova pravidla pro predbéznou tipravu pomeéru ditéte.
Soud bude moci naridit specialni predbézné opatreni i
bez navrhu, pokud se dité ocitne ve vazné situaci. Zakon
dale zavadi novy institut prozatimnich rozhodnuti, ktery
nahradi dosavadni obecnou tpravu predbéznych
opatreni.

Novela ma prozatim planovanou G¢innost od 1. ledna
2025.

Image by Caio from Pexels

AMENDMENT TO MARRIAGE
DISSOLUTION

The Chamber of Deputies is currently discussing a proposed
amendment to the Civil Code aimed at simplifying and
expediting the process of divorce and adjusting the custody
arrangements for minor children after divorce.

The main point of the new legislation is the abolition of the
requirement to investigate the causes of marital breakdown. In
consensual divorces, it will no longer be necessary to prove the
existence of a breakdown if the written submissions or the
consistent statements of the spouses indicate their agreement
and mutual consent on the permanent breakdown of the
marriage.

However, the requirement remains that the arrangements for
minor children must be judicially adjusted before the divorce. A
significant advantage will be the combination of divorce
proceedings with the proceedings for adjusting the custody
arrangements after the divorce. In practice, this will greatly
accelerate the entire divorce process, as decisions on both child
custody and divorce (and possibly the settlement of the spouses'
joint property) will be made within a single court proceeding.
Previously, the practice was such that a court hearing was first
scheduled to decide on custody and child support for minor
children, and only after these issues were judicially resolved did
the court schedule another hearing to grant the divorce. The
new legal provision will thus speed up the entire process by
several months. Additionally, the amendment abolishes the
requirement for the representation of a minor child by a
guardian in cases where the parents jointly submit a proposal
for the adjustment of the custody arrangements and reach an
agreement.

Another significant change involves the adjustment of court
fees and new rules for the preliminary arrangement of the
child's situation. The court will be able to issue a special
preliminary injunction without a motion if the child is in a
serious situation. Furthermore, the law introduces a new
interim decision mechanism, which will replace the existing
general regulation of preliminary measures.

The amendment is currently planned to come into effect on
January 1, 2025.




VYBRANA DULEZITA SOUDNI ROZHODNUTI
SELECTED IMPORTANT CASE LAW

Rozsudek Nejvyssiho spravniho soudu ze dne 23. 7. 2024, ¢. j. 10 Afs 16 /2023-78: Holding a zneuZziti
prava pri vyplaté podilu na zisku

NSS se v nedavném rozsudku ¢j. 10 Afs 16,/2023-78, kterému se uz dostalo publicity i v hromadnych
sdélovacich prostredcich, zastal daniového subjektu v kauze tdajného zneuziti prava pri vyplaté podilu
na zisku v souvislosti se zaloZzenim holdingu. Fyzické osoby tcastnici se transakce dosahly kombinaci
osvobozeni od dané v pripadé vyplaty podilu na zisku materské spole¢nosti a hrazeni kupni ceny za
obchodni podily (po splnéni ¢asového testu) toho, Ze z holdingové struktury dostali penize, aniz byla
odvedena dan. Vzhledem k tomu, Ze tzv. ,0sobni holding“ stale patfi mezi pomérné popularni struktury,
je urcité zajimavé se podivat podrobnéji, jak NSS své rozhodnuti od@vodnil a co si z toho lze vzit pro
praxi.

Spravce dané argumentoval, Ze uplatnéni osvobozeni od dané z prijmi fyzickych osob v transakci s
osobnim holdingem je v rozporu se smyslem a G¢elem pravni tpravy, byt formalni podminky pro toto
osvobozeni od dané byly naplnény. Tim je vSak naplnén pouze objektivni prvek testu zneuziti prava.
Dale je treba zkoumat naplnéni subjektivniho prvku - tj. zamér ziskat danovou vyhodu umélym
vytvorenim podminek pro jeji dosazeni. V ramci tohoto kroku se posuzuje, zda dariovy subjekt mél jiny,
dostate¢né padny divod pro uskutecnéni transakce nez jen dosazeni danového zvyhodnéni. Je to
pritom spravce dané, kdo nese dikazni brfemeno toho, Ze jednani danového subjektu bylo ucelové.
Pravé v tomto kroku podle NSS krajsky soud i danova sprava pochybily, protoze darovy subjekt v tomto
pripadé prezentoval dostate¢né racionalni divody a danové organy neprokazaly, Ze by Slo o ucelové a
ekonomicky neopodstatnéné transakce. Diivody transakce, které danovy subjekt v o¢ich NSS uhdjil, v
tomto pripadé souvisely zejména s vystupem jednoho spole¢nika, vstupem spole¢nika nového,
narovnanim obchodnich podili a usnadnénim akvizi¢ni ¢innosti.

V oblasti zneuziti prava v souvislosti s vytvorenim holdingové struktury ptsobi rozsudek pomérné
prelomové, protoZe v minulosti tyto pripady koncily netspéchem danovych subjekti. Tomuto dojmu
dale nahrava i to, Ze rozsudek byl zverejnén na webu NSS s velmi obecnou pravni vétou hovorici o tom,
co je to holding. Mohlo by se tak zdat, ze napristé postaci odrikat spravci dané obecné vyhody
holdingové struktury (diverzifikace rizik, usnadnéni rozhodovacich procesti, vstup/vystup spole¢nika,
vnitroskupinové financovani apod.), aby transakci a s ni dosazenou daniovou vyhodu nechal byt. Takové
¢teni komentovaného rozsudku by ovSem bylo nespravné. NSS nakonec jen dusledné aplikoval
dvoustupniovy test zneuziti prava, ktery je v judikature jiz pevné zakotven. A dabel byl - jak uz to v
podobnych vécech byva - ukryt v detailu.

Danovy subjekt dokazal v této véci presvédcivé argumentovat zejména specifickou situaci, kvili které
davalo vytvoreni holdingové struktury velmi dobry smysl z hlediska umoznéni vystupu jednoho
spole¢nika a vstupu spole¢nika nového. Konkrétni nastaveni velikosti podild v obou spole¢nostech
(nasledné zastresenych holdingovou spolecnosti) a rucitelské vztahy ¢inily prodej podilu spole¢nika,
ktery prokazatelné dlouhodobé chtél ze spole¢nosti vystoupit, velmi neatraktivni. Pro zajemce o nabyti
tohoto podilu pak byla zna¢né limitujici nemoznost ziskat Gvér na koupi obchodniho podilu. Vytvoreni
holdingové struktury tyto tézkosti dokazalo preklenout. Dalsi, jiz spiSe obecnéjsi diivody prezentované
danovym subjektem pak tyto Gstfedni divody vhodné doplnily, mame vSak za to, Ze samy o sobé by
nemusely stacit.




VYBRANA DULEZITA SOUDNI ROZHODNUTI
SELECTED IMPORTANT CASE LAW

Nadale tedy plati, ze zde musi byt legitimni a ekonomicky opodstatnéné dtvody transakce, k nimz je
dosaZené danové zvyhodnéni vitanym bonusem, ale nikoliv prevaZujici motivaci. S tim souvisi praktickeé
doporuceni, aby kazdé korporatni restrukturalizaci, jejimz disledkem mize byt snizeni danové
povinnosti, predchazela diikladna ekonomicka, pravni a obchodni analyza (tzv. defence file), ktera cile a
dlvody navrhované struktury podrobné popiSe. Na analyzu by pak mély navazovat konkrétni a
dolozitelné kroky k naplnéni deklarovanych cilti restrukturalizace, protoZe z odiivodnéni NSS lze vy¢ist i
to, ze soudy se dokazovanim realného fungovani holdingu (napf. planované akvizi¢ni ¢innosti) pomérné
podrobné vénovaly.

Judgment of the Supreme Administrative Court of 23 July 2024, No 10 Afs 16/2023-78: Holding
Structures and the Misuse of Law in Profit Distribution

The recent ruling of the Supreme Administrative Court (SAC), Ref. No. 10 Afs 16,/2023-78, which has
already received attention in the media, supported a taxpayer in a case of alleged abuse of law concerning
the distribution of profit in connection with the establishment of a holding structure. The individuals
involved in the transaction managed to leverage the combination of tax exemptions for distributing profits
to a parent company and the payment of purchase prices for business shares (after meeting the time test)
to obtain funds from the holding structure without paying taxes. Given that the so-called "personal
holding" remains a relatively popular structure, it is certainly interesting to examine in more detail how
the SAC justified its decision and what can be learned from it for practical purposes.

The tax authority argued that applying the income tax exemption for individuals in a transaction
involving a personal holding was contrary to the purpose and intent of the law, even though the formal
conditions for this tax exemption were met. However, this only satisfied the objective element of the abuse
of law test. It is also necessary to examine the fulfillment of the subjective element — i.e., the intention to
gain a tax advantage by artificially creating conditions to achieve it. In this step, it is assessed whether the
taxpayer had another, sufficiently compelling reason for carrying out the transaction beyond merely
obtaining a tax advantage. It is the tax authority that bears the burden of proof to demonstrate that the
taxpayer's actions were singularly purposeful. According to the SAC, this is where both the regional court
and the tax authorities erred, as the taxpayer in this case presented sufficiently rational reasons, and the
tax authorities failed to prove that the transactions were  economically unjustified and driven primarily
to gain a tax advantage. The reasons for the transaction that the taxpayer successfully defended before the
SAC were mainly related to the exit of one partner, the entry of a new partner, the adjustment of
ownership shares, and facilitating acquisition activities.

In the area of abuse of law concerning the creation of a holding structure, this ruling is quite
groundbreaking, as in the past, these cases typically resulted in the failure of taxpayers. This impression is
further reinforced by the fact that the ruling was published on the SAC's website with a very general legal
statement regarding what constitutes a holding. This might give the impression that, in the future, it
would be sufficient to recite to the tax authority the general benefits of a holding structure (such as risk
diversification, facilitating decision-making processes, partner entry/exit, intra-group financing, etc.) to
avoid scrutiny of the transaction and the associated tax advantage. However, such an interpretation of the
ruling would be incorrect. The SAC ultimately applied the two-step abuse of law test, which is already
firmly established in case law. And, as is often the case in such matters, the devil was in the details.
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The taxpayer in this case was able to convincingly argue a specific situation in which the creation of the
holding structure made very good sense from the perspective of facilitating the exit of one partner and the
entry of a new one. The specific arrangement of share sizes in both companies (subsequently covered by the
holding company) and the guarantee relationships made the sale of a partner's share, who had
demonstrably long wanted to exit the companies, very unattractive. For a potential buyer of this share, the
inability to obtain a loan for the purchase of the business share was significantly limiting. The creation of
the holding structure was able to overcome these difficulties. Other, more general reasons presented by the
taxpayer then suitably complemented these central reasons; however, we believe that they might not have
been sufficient on their own.

It remains true that there must be legitimate and economically justified reasons for the transaction, with
the achieved tax advantage being a welcome bonus, but not the predominant motivation. This is related to
the practical recommendation that any corporate restructuring, which could result in a reduction of tax
liability, should be preceded by a thorough economic, legal, and business analysis (the so-called defense
file), which will detail the goals and reasons for the proposed structure. This analysis should then be
followed by concrete and demonstrable steps to fulfill the declared restructuring goals, as it can be inferred
from the SAC's reasoning that the courts devoted considerable attention to proving the actual functioning
of the holding (e.g., the planned acquisition activities).

Rozsudek Nejvyssiho soudu ze dne 20. 2. 2024, sp. zn. 26 Cdo 3535/2022: Spolecenstvi vlastniku
jednotek a dodavky sluzeb

Nejvy$si soud rozhodl, Ze spolecenstvi vlastniki jednotek je opravnéno rozhodnout o preruseni dodavek
sluzeb vlastnikovi, ktery se dostane do prodleni s jejich thradou. Dtlezitou argumentaci Nejvys§iho
soudu bylo rozliSeni mezi vztahem mezi SVJ a vlastnikem jednotky a vztahem mezi vlastnikem jednotky
a najemcem. Nejvyssi soud v tomto rozhodnuti dava diiraz na to, Ze podstatou spoleCenstvi vlastnik je
prispivat na spravu domu a pozemku podle velikosti podilu, protoze SVI je pravnickou osobou
zalozenou za Gc¢elem spravy domu a ¢lenstvi je neoddélitelné spojeno s vlastnictvim jednotky. Na zavér
soud rozhodl, Ze pokud SVJ miZe rozhodnout jaké sluzby bude svym clenim poskytovat, muize
rozhodnout i o tom, komu a za jakych podminek tyto sluzby poskytovat nebude.

Dalsi otazkou, kterou se Nejvyssi soud zabyval, byla otazka prechodu dluht za spravu domu a pozemku
ptuvodniho vlastnika jednotky na nového vlastnika, za situace, kdy k prevodu vlastnictvi dojde na zakladé
dobrovolné drazby. Nejvyssi soud rozhodl, Ze i v tomto pripadé prechazeji dluhy na nového vlastnika.
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Judgment of the Supreme Court of 20 February 2024, Case No. 26 Cdo 3535/2022: Community of Unit
Owners and Service Provision

The Supreme Court has ruled that a community of unit owners (SVIJ) has the authority to decide to suspend
the provision of services to an owner who falls into arrears with their payments. A key aspect of the
Supreme Court's reasoning was the distinction between the relationship between the SVJ and the unit
owner, and the relationship between the unit owner and their tenant. The Supreme Court emphasized that
the fundamental purpose of a community of unit owners is to contribute to the management of the
building and land in proportion to the size of each owner's share, as the SVJ is a legal entity established for
the purpose of managing the property, with membership being inseparably linked to ownership of a unit.
The court concluded that if the SVJ has the authority to decide which services it will provide to its
members, it also has the authority to determine to whom and under what conditions these services will not
be provided.

Another issue that the Supreme Court addressed was the issue of the transfer of the debts for the
management of the house and land from the original owner of the unit to the new owner, in a situation
where the transfer of ownership occurs through a voluntary auction. The Supreme Court held that in this
case also the debts are transferred to the new owner.

Rozsudek NejvysSiho soudu ze dne 19. 12. 2023, sp. zn. 27 ICdo 65/2023: Zavazuje pravnickou osobu
pravni jednani likvidatora, které nesleduje naplnéni ucelu likvidace?

Jelikoz nebylo zcela ziejmé, jaké dasledky ma nedodrzeni zakonnych mantineld pri pravnim jednani
likvidatora, tedy Ze jeho ¢innost mutze sledovat jen Ucel odpovidajici povaze a cili likvidace, zabyval se
touto otazkou Nejvyssi soud ve svém rozhodnuti sp. zn. 27 ICdo 65/2023.

Ve svém rozhodnuti dospél k zavéru, ze nesleduje-li Cinnost likvidatora vyporadani majetkovych
pomeéra jiz zruSené pravnické osoby, vyrovnani dluhdi véritelim a naloZeni s Cistym majetkovym
zUstatkem, neni takové jednani na Ujmu platnosti takovéhoto jednani a pravnickou osobu i presto
zavazuje.

Likvidatorovi tedy svéd¢i vSeobecné zastupCi opravnéni, které neni omezeno ani ucelem likvidace.
Nejvyssi soud tak dospél k zavéru, Ze ucel likvidace je pouze vnitinim omezenim bez G¢inka vici tretim
osobam a zaroven je konkretizaci povinnosti likvidatora jednat s péci radného hospodare. Soucasné
Nejvyssi soud vyloucil polemiku ohledné omezené pravni osobnosti pravnické osobnosti v dob¢, kdy se
nachazi v likvidaci.

Prekroceni této povinnosti (péce radného hospodare s ohledem na tcel likvidace) zaklada odpovédnost
likvidatora vici pravnické osobé za zplisobenou skodu a pripadné téz ruceni za jeji dluhy. Stejné tak se
jedna o dvod pro odvolani likvidatora z funkce.
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Judgment of the Supreme Court of 19 December 2023, Case No. 27 ICdo 65/2023: Is a Legal Entity Bound
by the Actions of a Liquidator That Do Not Align with the Purpose of Liquidation?

Given the uncertainty surrounding the consequences of a liquidator's failure to adhere to the legal
framework—specifically, that their actions must pursue the objective corresponding to the nature and
purpose of liquidation—the Supreme Court addressed this issue in its decision Ref. No. 27 ICdo 65/2023.

In its ruling, the Supreme Court concluded that if a liquidator's actions do not aim at settling the financial
affairs of a dissolved legal entity, paying off creditors, or dealing with the remaining assets, such actions do
not invalidate the legal act. The legal entity is still bound by the liquidator's actions.

The liquidator, therefore, holds general representative authority, which is not restricted by the purpose of
the liquidation. The Supreme Court determined that the purpose of liquidation serves as an internal
limitation without legal effect on third parties and also specifies the liquidator's duty to act with the care
of a prudent manager. Furthermore, the Supreme Court dismissed any debate regarding the limited legal
personality of a legal entity during its liquidation.

Exceeding this duty (acting with the care of a prudent manager concerning the purpose of liquidation)
establishes the liquidator's liability to the legal entity for any damages caused and potentially makes the
liquidator personally liable for its debts. It also provides grounds for the liquidator's removal from office.

Rozsudek Nejvyssiho soudu ze dne 19. 6. 2024, sp. zn. 23 Cdo 2111/2023: PoruSeni povinnosti zdrZet se
urcitého jednani jako prodleni a diivod odstoupeni od smlouvy

Nejvyssi soud pocatkem Cervence resil pripad naseho klienta, ktery se jako kupujici nemovitosti v kupni
smlouvé zavazal zdrzet se jednani (pod penézitou sankci), které by porusovalo sjednané parametry
stavby, resp. parametry a koncepci celého dotéeného zemi (barevny odstin a strukturu fasady a stresni
krytiny, provedeni oken a dveri, provedeni oploceni, umisténi oken a dal§i parametry). Prodavajici
odstoupil od kupni smlouvy a dozadoval se urceni vlastnického prava k danym nemovitostem. V
dovolani zejména namital, Ze odstoupil od smlouvy nikoli pro podstatné poruseni smlouvy dle § 2002
0OZ, ale dle § 1978 OZ, tzn. z davodu nepodstatného porusSeni smlouvy zpusobeného prodlenim
kupujiciho spocivajici v nedodrzeni ujednanych parametr stavby.

Soud vychazel z komentarové literatury, ktera rikd, Ze ,prodleni dluznika je urcity trvajici zavazkovy
stav®. Prodleni logicky nemiize nastat v pfipadé jednorazové povinnosti zdrzet se urc¢itého jednani. V
okamziku, kdy povinna strana takovou povinnost poru$i a zapovézeny tkon provede, neni mozno
hovorit o tom, Ze se tim dostala do ,prodleni®, nebot provedeni zakazaného tikonu jiz nelze fakticky
odcinit a realizovanou skutec¢nost zvratit. V. daném pripadé Slo o jednorazovou povinnost spocivajici v
zachovani parametrit probihajici stavby, pficemz soudy jednotné vyhodnotily, Ze poruseni této
povinnosti u hotové stavby neni mozné jiz zvratit, tudiz kupujici neni v prodleni, a proto neni ani mozné
od smlouvy odstoupit z davodu dle § 1978 OZ.

Nejvyssi soud nakonec posoudil odstoupeni i z hlediska podstatného poruseni a uzavrel, Ze pouhé
odklonéni se o nékolik centimetr( v urcitych rozmeérech nezaklada podstatné poruseni smlouvy (navic v
pripadé, kdy odchylky od sjednaného prodavajici v dané lokalité jinym stavebnikéim toleroval nebo se
jimi nezabyval). Cely spor tak skoncil ve prospéch naSeho klienta, kterému bylo po letech soudnich
rizeni dano za pravdu.
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Judgment of the Supreme Court of 19 June 2024, Case No. 23 Cdo 2111/2023: Breach of Obligation to
Refrain from Certain Actions as Default and Grounds for Contract Termination

In early July, the Supreme Court addressed a case involving our client, who, as the purchaser of a property,
had committed in the purchase agreement to refrain from certain actions (under penalty of a financial
sanction) that would violate the agreed parameters of the building, or the parameters and concept of the
entire affected area (including the color shade and texture of the facade and roofing, the design of windows
and doors, the construction of fencing, the placement of windows, and other parameters). The seller
terminated the purchase agreement and sought the determination of ownership rights to the property in
question. In his appeal, the seller argued that he had terminated the contract not due to a material breach
of contract under Section 2002 of the Civil Code, but under Section 1978 of the Civil Code, citing a minor
breach of contract caused by the buyer's delay in adhering to the agreed building parameters.

The court relied on commentary literature, which states that "the default of a debtor is a certain ongoing
contractual state." Default logically cannot occur in the case of a one-time obligation to refrain from a
specific action. When the obligated party breaches such an obligation and performs the prohibited act, it
cannot be said that they have fallen into "default,” as the execution of the prohibited act cannot be undone,
and the realized fact cannot be reversed. In this case, the obligation involved maintaining the parameters
of the ongoing construction, and the courts uniformly concluded that a breach of this obligation in a
completed building cannot be rectified, meaning the buyer was not in default. Therefore, it was not possible
to terminate the contract based on Section 1978 of the Civil Code.

The Supreme Court ultimately assessed the termination from the perspective of a material breach and
concluded that a mere deviation of a few centimeters in certain dimensions does not constitute a material
breach of contract (especially in a situation where the seller had tolerated or ignored similar deviations by
other builders in the area). The entire dispute thus ended in favor of our client, who, after years of
litigation, was ultimately vindicated.
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